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MVEMORANDUM OPI NI ON

MARVEL, Judge: By separate notices of deficiency,
respondent determ ned the follow ng incone tax deficiencies and
additions to tax with respect to petitioners’ Federal incone

t axes:?!

IAIl section references are to the Internal Revenue Code in

effect for the taxable years in issue, and all Rule references
(continued. . .)



Addition to tax

Year Defi ci ency sec. 6651(a) (1)
1999 $23, 553 $1, 040. 75
2000 32, 153 6, 190. 00

Petitioners filed a separate petition for each year contesting
respondent’ s determ nations. Because these cases present conmon
i ssues of fact and |law, they were consolidated for trial,
briefing, and opinion pursuant to Rule 141(a).

After concessions,? the issues for decision are:

(1) Whether petitioners properly deducted capital |osses on
Schedul e D, Capital Gains and Losses, for 1999;

(2) whether respondent properly determ ned that petitioners
had unreported capital gain inconme for 1999;

(3) whether petitioners properly deducted vari ous expenses
on Schedule C, Profit or Loss From Business, for 1999 and 2000;

(4) whether petitioners properly deducted expenses on
Schedule F, Profit or Loss From Farm ng, for 1999 and 2000;

(5) whether petitioners properly deducted real estate taxes,
charitable contributions, and unrei nbursed busi ness expenses on

Schedul e A, Item zed Deducti ons, for 1999;

Y(...continued)
are to the Tax Court Rules of Practice and Procedure.

2In the notice of deficiency for 2000, respondent included
$640 of unreported capital gain inconme in petitioners’ tax
determnation. At trial, petitioner A Wayne Doudney conceded
that this was taxable incone to himand his wfe.
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(6) whether petitioners properly deducted charitable
contributions and State and | ocal taxes on Schedule A for 2000;
(7) whether petitioners properly clained a dependency

exenption for a child for 2000; and
(8) whether petitioners are liable for additions to tax
under section 6651(a) for 1999 and 2000.°3

Backgr ound

Petitioners were married during 1999 and 2000. Petitioners
resided in Detroit, Texas, when their petitions in these cases
were filed. Unless otherw se indicated, petitioner refers to A
Wayne Doudney.

On July 27, 2002, petitioners mailed Forns 1040X, Anended
U.S. Individual Inconme Tax Returns, for 1999 and 2000 to
respondent, who received themon July 29, 2002.5 After

petitioners mailed the anended returns, respondent requested

%Respondent al so determ ned sel f-enpl oynment adj ustnents of
$306 and $4, 137 for 1999 and 2000, respectively. The adjustments
are conputational and turn on our resolution of the issue of
deductibility of the Schedules C, Profit or Loss From Busi ness,
and F, Profit or Loss From Farm ng, expenses. Petitioners did
not separately chall enge the adjustnents, and we do not further
di scuss them

‘M. Doudney attended the trial alone, but he stated on the
record that Ms. Doudney authorized himto speak on her behal f
during the trial in these cases.

There is no evidence in the record to show whet her
petitioners filed original Fornms 1040, U.S. Individual |Income Tax
Returns, for the years in issue and, if so, when
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docunent ati on regardi ng the dependency exenption for a child and

for the follow ng itens:

Description of item 1999 2000
Short-termcapital |oss (%1, 889) - 0-
Long-term capital | oss (531) - 0-
Schedul e C expenses 42,655  $42, 567
Schedul e F expenses 15,171 15, 988
Real estate taxes 8, 445 - 0-
State/l ocal incone taxes - 0- 3,922
Charitabl e contri butions 22,636 23,127
Unr ei mbur sed busi ness expenses 8, 532 - 0-
Rate reduction credit - 0- 300

On a date that does not appear in the record, petitioners sent
respondent docunentation substantiating certain of the itens.
Respondent al |l owed the | osses and Schedul e A deducti ons that
petitioners substantiated.?®

On January 21, 2004, respondent issued separate notices of
deficiency for 1999 and 2000 that disallowed petitioners’
remai ni ng capital |osses, increased petitioners’ capital gains,
di sal |l owed the remai ning di sputed expenses from Schedules A C,
and F for lack of substantiation, and inposed additions to tax
for failing to file tinely returns. On February 27, 2004,
petitioners filed tinely petitions contesting respondent’s

det er m nati ons.

SFor 1999, respondent allowed real estate taxes of $7, 140
and cash contributions of $15,375. In 2000, respondent allowed a
deduction for State and | ocal incone taxes of $2,603 and the
standard deduction of $7,350. For 1999, respondent also all owed
a short-termcapital |oss of $469.46. However, respondent al so
determ ned an unreported |long-termcapital gain in 1999 of
$9,882.80. The long-termcapital gain is still in dispute.
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On Decenber 9, 2004, respondent schedul ed a Branerton
conference with petitioner regarding respondent’s adjustnents to

petitioners’ 1999 and 2000 anended returns. See Branerton Corp.

v. Comm ssioner, 61 T.C. 691 (1974). Petitioner was unable to

attend the neeting, but his attorney-in-fact, M. Mttatall,
attended in his place.” At the neeting, M. Mttatall produced
four “Affidavits of Fact” that summarily decl ared, anong ot her

things, that all of the clained | osses, deductions, and

‘At the tine of this trial, M. Mttatall had been enjoi ned
by the United States fromdirectly or indirectly “acting as a
return preparer or assisting in or directing the preparation of
federal tax returns for any person or entity other than hinself,
or further appearing as a representative on behalf of any person
or organi zation whose tax liabilities [are] under exam nation by
the IRS.” United States v. Mttatall, No. Cv 03-07016 DDP
(PJw), at 6 (C.D. Cal., Aug. 17, 2004) (order granting
plaintiff’s notion for contenpt and second amended i njunction of
whi ch we take judicial notice pursuant to Fed. R Evid. 201). 1In
a footnote to the order, the U S. District Court for the Central
District of California provided the foll ow ng pertinent
expl anat i on:

I n support of its position, the Governnent attaches the
transcript of an interview between the IRS and a

t axpayer who brought Mattatall along as his return
preparer and representative. At the interview,

[ Mattatall] insisted that the taxpayer could choose to
submt an affidavit that his tax return was correct,
and that regardless of the IRS s request for docunents
or other information, the affidavit is all that the

t axpayer need provide. The Governnent argues that
Mattatall’s position is frivolous, and the Court

agrees. Section 7602 of the Internal Revenue Code
authorizes the IRS to exam ne “any books, papers,
records, or other data” which “may be relevant” to an
inquiry into “the correctness of any [tax] return.” 26
U S C 87602(a)(1). [Mttatall’s] assertion that an
affidavit is sufficient is unfounded.
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exenptions were correct as reported.® M. Mattatall did not
of fer any other docunmentation to respondent.

On January 31, 2005, the trial in petitioners’ case was
held. During the trial, petitioner introduced into evidence only
the four affidavits previously produced by M. Mttatall to
substantiate the disall owed | osses, deductions, and exenpti on.

Al t hough petitioner testified that he had records to support the
cl ai med deductions and | osses, he did not provide the records to
respondent before trial as required by the Court’s Standing
Pretrial Order, nor did petitioner offer theminto evidence at
trial.

Petitioners contend that they have been deni ed due process
because they were deprived of the opportunity to substantiate the
anounts reported on their returns during the Decenber 9, 2004,
meet i ng.

Di scussi on

Burden of Proof Cenerally

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving that those
determ nations are erroneous. Rule 142(a)(1l); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). However, the burden of

proof may shift to the Comm ssioner under section 7491(a) if the

8. Doudney nade two affidavits, one for 1999 and one for
2000. Ms. Doudney al so nade one affidavit for 1999 and one for
2000.
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t axpayer has produced credi ble evidence relating to the tax
l[tability at issue and has net his substantiation requirenents,
mai nt ai ned required records, and cooperated with the Secretary’s
reasonabl e requests for docunents, w tnesses, and neetings.

Petitioners have produced no credi bl e evidence supporting
their disputed capital transactions or their disallowed
deducti ons and exenption. Petitioners produced only summary
“Affidavits of Fact” that declared the accuracy of each |ine of
petitioners’ anended returns. Petitioners made no effort to
provi de respondent with any receipts, cancel ed checks, copies of
i nvoi ces, or other records to substantiate the itens clainmed on
their amended returns that respondent disallowed. Because
petitioners failed both to cooperate with respondent and to
substantiate their | osses and deductions, we concl ude that
petitioners did not satisfy the requirenents of section 7491(a)
and that the burden of proof remains with petitioners on al
I Ssues.

Capital Transactions

Section 1001(c) requires all gains or |osses on the sale of
capital assets to be reported on the taxpayer’s return, unless a
separate Code section provides otherwi se. Although petitioners
provi ded sone docunentation during the exam nation to
substantiate a small capital loss for 1999, petitioners did not

substantiate the remaining | osses clained. At trial, petitioners
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did not produce any credi ble evidence to substantiate the clained
| osses or to contest respondent’s determ nation that petitioners
had | ong-termcapital gain income for 1999.° |Instead,
petitioners relied solely on the four summary affidavits
submtted to respondent during the exam nation of their 1999 and
2000 anended returns.

Because petitioners have failed to prove that respondent’s
determ nations disallow ng petitioners’ capital |osses and
adj usting petitioners’ capital gain incone are in error, we
sustain respondent’s determ nation recal cul ating petitioners’
capital gain incone for 1999 and respondent’s determ nation
di sall ow ng the bal ance of petitioners’ 1999 capital | osses.

Subst anti ati on of Deducti ons

Petitioners deducted busi ness expenses on Schedules C and F
and clained item zed deductions on Schedule A for 1999 and 2000.
The pertinent Code sections authorizing such deductions are
sections 162(a), 164, and 170.

Under section 162(a), a taxpayer nay deduct ordinary and
necessary busi ness expenses incurred or paid during the taxable
year. An ordinary expense is one that is common and acceptabl e

in the particular business. Wlch v. Helvering, 290 U S at 113-

114. A necessary expense is an expense that is appropriate and

Respondent’s capital gain adjustnent for 1999 resulted from
respondent’ s disallow ng the basis clainmed by petitioners in
connection with reported sal es of sone stock.
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hel pful in carrying on a trade or business. Heinenman v.

Conmm ssioner, 82 T.C. 538, 543 (1984).

Under section 164, a taxpayer nay deduct State and | ocal
real property and incone taxes paid or accrued during the taxable
year. A real property tax is one that is inposed upon real
property to benefit the general public welfare. Sec. 1.164-3(b),
Incone Tax Regs. A State or local tax is one that is inposed by
a State, by a possession of the United States, by a political
subdi vision of either, or by the District of Colunbia. Sec.
1.164-3(a), Incone Tax Regs.

Section 170 allows a deduction for charitable contributions
made to qualifying organizations. A taxpayer claimng a
charitabl e deduction of noney nust maintain a copy of the
donation check, a receipt of the donation by the donee
organi zation, or sone other reliable witten evidence of
donation. Sec. 1.170A-13(a)(1l), Inconme Tax Regs. Contributions
of property require, at a mninum a receipt by the donee
i ncludi ng the nane of the donee, the date and | ocation of the
donation, and a reasonabl e description of the property donat ed.
Sec. 1.170A-13(b). Wiere it is unrealistic to obtain a receipt,
the taxpayer nmust nmaintain reliable witten records of his
contributions. See id.

Al l deductions, however, are a matter of |egislative grace,

and the taxpayer nust clearly denonstrate entitlenent to the
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cl ai ned deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992). A taxpayer nust keep records adequate to allow the
Comm ssioner to establish the anobunt of his deductions. See sec.
6001; sec. 1.6001-1(a), Incone Tax Regs. A taxpayer nust al so
produce those records upon request for inspection by authorized
internal revenue officers or enployees. Sec. 7602(a); sec.
1.6001-1(e), Income Tax Regs. W are not required to accept an
interested party’'s self-serving testinony that is uncorroborated

by persuasive evidence. See Tokarski v. Conm ssioner, 87 T.C

74, 77 (1986).

Petitioners’ position throughout this case has been that
t hey have adequately substantiated their Schedules A, C, and F
expenses because they stated under oath that the expenses were
correct. That position is wong, and we reject it. Petitioners
had an obligation to substantiate their deductions in the manner
required by the Code. Sec. 6001; sec. 1.6001-1(e), I|Incone Tax
Regs. Petitioners also had an obligation to produce the required
records upon request by respondent. Sec. 7602(a). The
affidavits were not sufficient to satisfy petitioners’
affirmati ve obligation under sections 6001 and 7602 to keep
records substantiating their deductions and to produce those

records to respondent upon request. See, e.g., Kol beck v.

Conmi ssioner, T.C. Menp. 2005-253.
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Because we do not disturb respondent’s determ nati on when
the only evidence offered to refute it consists of petitioner’s
self-serving testinony and affidavits that the expenses clai ned
are correct and accurate, we sustain respondent’s determ nation
di sallow ng petitioners’ clainmed Schedules A, C, and F expenses

for 1999 and 2000. Geiger v. Conm ssioner, T.C. Mnp. 1969-159

(citing Halle v. Conmi ssioner, 7 T.C 245, 247 (1946), affd. 175

F.2d 500 (2d Gir. 1949)), affd. 440 F.2d 688 (9th Gr. 1971).

Dependency Exenpti on

Section 151(a) and (c)(1) allows a taxpayer to claima
personal exenption for each dependent. In order to be entitled
to the deduction, the taxpayer nust show that the person for whom
a dependency exenption is clainmed neets the statutory definition
of “dependent”. See sec. 152(a)(1l). Although petitioners
clainmed that they were entitled to a dependency deduction for a
child on their 2000 anmended return, petitioners did not introduce
any credi ble evidence to establish that the child satisfied the
definition of dependent under section 152. Consequently, we
sustain respondent’s determ nation disallow ng the dependency
exenption petitioners clained for a child for 2000.

Section 6651(a) Addition to Tax

Section 6651(a) inposes an addition to tax for failure to
file areturn in the amount of 5 percent of the tax liability

required to be shown on the return for each nonth during which
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such failure continues, but not exceeding 25 percent in the
aggregate, unless it is shown that such failure is due to
reasonabl e cause and not due to wllful neglect. See sec.

6651(a)(1); United States v. Boyle, 469 U S. 241, 245 (1985);

United States v. Nordbrock, 38 F.3d 440, 444 (9th Gr. 1994);

Harris v. Commi ssioner, T.C Meno. 1998-332.

Section 7491(c) inposes the burden of production with
respect to additions to tax on the Conm ssioner. Once the
Comm ssi oner produces evidence that it is appropriate to inpose
on a taxpayer the additions to tax, the taxpayer nust then prove

that he is not liable for them Hi gbee v. Commi ssioner, 116 T.C.

438, 447 (2001).

In this case, respondent did not satisfy his burden of
production under section 7491(c). The extrenely sparse record in
this case includes no evidence whether original returns were
filed and, if so, when.!® The only returns in the record are
petitioners’ anended returns for 1999 and 2000. The only filing
date in the record is the filing date for the anended returns.
Because respondent has failed to produce any evidence that

petitioners failed to file tinely original returns for 1999 and

l'n his pretrial nenmorandum respondent represented that
“Respondent’s agent filed substitute filed returns (SFR s) for
t axabl e years 1999 and 2000.” However, statements in pretrial
menor anda are not evidence. Respondent did not introduce Forns
4340, Certificates of Assessnents, Paynents, and O her Specified
Matters, or any other evidence fromwhich we could determ ne that
petitioners failed to file tinely returns for 1999 and 2000.
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2000, we do not sustain respondent’s determ nation that
petitioners are liable for the section 6651(a)(1) addition to tax
for 1999 and 2000.

Due Process

Petitioners’ principal argunent in this case is that they
wer e deni ed due process during the Decenber 9, 2004, neeting with
respondent. Al though petitioners’ argunent is not entirely
cl ear, we understand the argunment to be that petitioners were
entitled to docunent their return positions by affidavits and
t hat respondent deni ed them due process by refusing to accept the
af fidavits.

Due process requires that an “adequate opportunity * * *

[ be] afforded for a later judicial determ nation of the |egal

rights” of the taxpayer. Phillips v. Conm ssioner, 283 U S. 589,

595 (1931). An adequate opportunity requires that the taxpayer
be heard “*at a neaningful tine and in a neani ngful manner.’”

Mat hews v. Eldridge, 424 U. S. 319, 333 (1976) (quoting Arnstrong

v. Manzo, 380 U.S. 545, 552 (1965)); see al so Harper V.

Commi ssioner, 99 T.C 533, 542 (1992) (Petitioner not denied due

process where he was “afforded anple opportunity to be heard and
explain”). Petitioner’s right to atrial in this Court satisfies

that requirenment. See Catania v. Conm ssioner, T.C Meno. 1986-

437.
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Petitioners have not been denied their due process rights.
They had several opportunities to verify the anmounts reported on
their returns both before and during this litigation.
Petitioners did not produce records substantiating their disputed
return positions during the exam nation of their anmended returns,
nor did they produce any at the Decenber 9, 2004, neeting or for
trial. Petitioners adamantly insisted that the affidavits were
sufficient to satisfy their obligations to maintain records and
produce themto respondent upon request. Although petitioners’
position was m sguided and ill-advised, they had opportunities
during the exam nation and during trial to be heard at a
meani ngful time and in a neani ngful manner. Consequently, we
reject petitioners’ due process argunent.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




